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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 
SECOND APPELLATE DISTRICT 

 
DIVISION SIX 

 
 

In re Marriage of LINDA BROWN (aka 
CAMPOS), and DAVID CAMPOS. 
 

2d Civil No. B161103 
(Super. Ct. No. 221303) 
(Santa Barbara County) 

 
LINDA BROWN, 
 
         Respondent, 
 
v. 
 
DAVID CAMPOS, 
 
               Appellant. 
 

 

 

 David Campos (husband) filed an order to show cause for modification of 

the child custody and visitation order relating to his sons, aged 15 and 12, after their 

mother, Linda Campos Brown (wife), announced she would move with the children from 

their home town of Santa Barbara to Moorpark, two hours away.  The trial court denied 

the order to show cause without an evidentiary hearing, finding that wife did not have a 

bad faith reason for the move.  Husband contends on appeal that he was entitled to an 

evidentiary hearing on the question whether the move would be so detrimental to the 

children that a change in the custody arrangement was essential for their welfare.  We 

agree.  Accordingly, we reverse the trial court's order of August 23, 2002, and remand the 

matter for an evidentiary hearing on husband's order to show cause. 
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Facts 

 Husband and wife were married for 17 years, 3 months and have two minor 

sons, ages 15 and 12.  The judgment of dissolution awarded them joint legal custody of 

the minor children. Wife had sole physical custody of the children, and husband was 

granted visitation on alternate weekends, for three hours every Monday and Wednesday 

evening, and for three weeks each summer.   Until the summer of 2002, the parties and 

their children lived in Santa Barbara.  In August 2002, wife announced her intention to 

move with the children and her second husband to Moorpark, two hours away.  Husband 

sought to modify the custody and visitation judgment to grant him physical custody of the 

children, so that they could remain in Santa Barbara.  He argued that the boys did not 

want to move because they would have to leave behind their extended family and their 

life-long friends and classmates.  The older son was starting high school that fall, while 

the younger son was moving to junior high school.  Both boys preferred to start their new 

schools with their old friends, rather than with strangers.     

 The trial court appointed counsel for the children.  At the hearing on 

husband's motion, the children's counsel reported that they were concerned about losing 

contact with wife's extended family and with their friends and classmates.  The children 

apparently told a psychologist retained by their attorney that they did not want to move; 

they did not make the same statement to their attorney.     

 The trial court denied husband's request for an evidentiary hearing at which 

the children would testify.  After oral argument by counsel, the trial court declined to 

modify the custody and visitation arrangement, reasoning:  "Well, I think that the law is 

clear.  Burgess is the law.  And Burgess requires nothing further than a look into whether 

there's an allegation of bad faith in the move.  And there apparently is none at this time.  

[¶]  It is disruptive for the children, but not as much, perhaps, as the failure of the 

marriage was for these children.  That was probably the most disruptive thing in their 

lives up to this point in time, anyway.  [¶]  The changing schools, at this particular time, 

the Court does not feel is that prejudicial for the children's welfare at all.  It's simply a 

matter of readjustment.  They're still with their family, the family that they know.  
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[¶]  The father will of course have the rights of visitation that he's always had.  We might 

have to look into that or have a mediation to determine how that can be improved upon.  

He certainly will have contact with their family here in Santa Barbara.  No doubt about 

that.  [¶]  And I think the Court really doesn't have to look much beyond Burgess.  And so 

the Court will permit the mother to transfer the children to Moorpark."       

Discussion 

 Husband contends the trial court erred when it refused to permit him to 

present evidence that the move to Moorpark would be detrimental to the children's 

welfare.  Here, the trial court reasoned that, under the controlling authority, In re 

Marriage of Burgess (1996) 13 Cal.4th 25 (hereafter, Burgess), husband's order to show 

cause had to be denied without an evidentiary hearing because there was no "allegation of 

bad faith in the move."  In doing so, the trial court erred as a matter of law for two 

reasons.  First, it adopted too narrow a reading of Burgess.  Second, it erroneously denied 

husband the opportunity to present evidence on the question of whether the move would 

cause detriment to the children.   

 Burgess held that where, as here, a judicial custody order is in place, the 

custodial parent has a "presumptive right . . . to change the residence of the minor 

children, so long as the removal would not be prejudicial to their rights or welfare."  (Id. 

at p. 32, citing Fam. Code, § 7501.)  The "paramount need" of children "for continuity 

and stability in custody arrangements – and the harm that may result from disruption of 

established patterns of care and emotional bonds with the primary caretaker – weigh 

heavily in favor of maintaining ongoing custody arrangements."  (Id. at pp. 32-33.)  Once 

a trial court has determined that a particular child custody and visitation arrangement is in 

the best interests of the children, " 'the court need not reexamine that question.  Instead, it 

should preserve the established mode of custody unless some significant change in 

circumstances indicates that a different arrangement would be in the child's best interest.'  

(Burchard v. Garay [(1986)] 42 Cal.3d [531,] at p. 535.)"  (Id. at p. 38.)   

 A change in custody is not mandated simply because a move will require 

more travel or a change in the child's visitation schedule with the non-custodial parent.  
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(In re Marriage of Lasich (2002) 99 Cal.App.4th 702, 717-718.)  To the contrary, 

Burgess holds that a substantial showing is required to change an existing custody order.  

"In a 'move-away' case, a change of custody is not justified simply because the custodial 

parent has chosen, for any sound good faith reason, to reside in a different location, but 

only if, as a result of relocation with that parent, the child will suffer detriment rendering 

it ' "essential or expedient for the welfare of the child that there be a change." ' "  

(Burgess, supra, at p. 38 quoting In re Marriage of Carney (1979) 24 Cal.3d. 725, 730.) 

 This standard of proof is admittedly very high.  Nevertheless, a non-

custodial parent opposing a "move away" order has the right to present evidence on both 

of the relevant issues:  bad faith and detriment to the child.  Here, the trial court erred 

because it refused to consider the second issue, concluding instead that wife's good faith 

was the only relevant consideration.  It is not.  As Burgess expressly holds, a change of 

custody may be ordered in a "move away" case where, as a result of the move, the 

children will suffer detriment rendering a change of custody essential or expedient for 

their welfare.  (Burgess, supra, 13 Cal.4th at p. 38; see also In re Marriage of Edlund and 

Hales (1998) 66 Cal.App.4th 1454, 1469.)  Husband proffered evidence that the move 

would cause detriment to the children because they were opposed to the move and 

because it would separate them from their extended family, friends and classmates.  

Before the trial court ruled on this order to show cause, it should have heard evidence on 

this issue.   

 This court's recent opinion in In re Marriage of Bryant (2001) 91 

Cal.App.4th 789, is not to the contrary.  First, we conclude here that the trial court erred 

in failing to hold an evidentiary hearing on the question whether moving with wife would 

cause detriment to the children.  The parties in Bryant, by contrast, had such a hearing.  

Second, Bryant held that, in the absence of bad faith, a trial court should not inquire into 

or evaluate the custodial parent's reasons for moving.  (Id. at pp. 793-794.)  Here, after it 

determined that wife was not acting in bad faith, the trial court properly refused to inquire 

further into her reasons for moving.  It erred, however, by failing to consider the second 

half of the Burgess analysis:  whether the move will cause detriment to the children 
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rendering a change in custody essential for their welfare.  Nothing in Bryant gives the 

trial court license to ignore that question.  To the contrary, Bryant counsels trial courts to 

shift their focus away from evaluating a custodial parent's reasons for moving and toward 

evaluating the effect moving will have on the children.  We reiterate that advice here.  In 

a move away case, the trial court must always consider whether a custodial parent is 

acting in bad faith.  (Burgess, supra, 13 Cal.4th at p. 38.)  It must also always consider 

whether "as a result of relocation with [the custodial] parent, the child will suffer 

detriment rendering it ' "essential or expedient for the welfare of the child that there be a 

change." ' " (Id.)   

 The trial court's order of August 23, 2002, denying husband's order to show 

cause, is reversed.  The matter is remanded for an evidentiary hearing on the order to 

show cause.  In the interests of justice, the parties are to bear their own costs on appeal. 

  
 
 
    YEGAN, J. 
 
 
We concur: 
 
 
 GILBERT, P.J. 
 
 
 COFFEE, J. 
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J. William McLafferty, Judge 

Superior Court County of Santa Barbara 

______________________________ 
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LINDA BROWN, 
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DAVID CAMPOS, 
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ORDER MODIFYING OPINION' 
CERTIFYING OPINION  

FOR PUBLICATION 
 

[NO CHANGE IN JUDGMENT] 

 

THE COURT: 

 It is ordered that the opinion filed herein on April 16, 2003, be modified as 

follows: 

 On page 2, the heading "Facts" is changed to Facts and Procedural 

History. 

 The opinion in the above-entitled matter filed on April 16, 2003, was not 

certified for publication in the Official Reports.  For good cause it now appears that the 

opinion should be published in the Official Reports and it is so ordered. 

 [There is no change in judgment.]   

 


